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Northern Area 
Planning Committee  
3rd November 2021 

 

 

Section 106 Requests for financial 
contributions from Worcestershire Acute 
Hospitals NHS Trust (13/00656/OUT) 

Plus, updates relating to the Section 106 
Agreement and Planning Conditions. 

13/00656/OUT Applicant: Welbeck Strategic Land LLP 

Outline planning application, including approval of access (appearance, landscape, 
layout and scale reserved) for a mixed-use development with local centre to the 
south of Worcester including demolition of existing buildings and the construction 
of up to 2204 dwellings including affordable housing (Use Class C3) and up to 14ha 
of employment land. The development to also include: Hotel (Use Class C1); Elderly 
Persons Accommodation (Use Class C2); Business (Use Classes E, B2 and B8); 
Retail, Financial and Professional Services, and Cafe and Restaurant (Use Class E);  
Pub and Drinking Establishment and Food Takeaway (Sui-generis); Non-Residential 
Institutions (including; Health (Use Class E(e)); Primary School (Use Class F1)); 
Assembly and Leisure (including: Indoor Leisure (Use Classes E and F2), Outdoor 
Sports and Leisure (Use Class F2)); Landscape, Public Realm, Open Space, 
Allotments and Orchards; Associated infrastructure and Off-site Highways Works, 
part of which is within the administrative district of Malvern Hills District Council/ 
Worcester City Council/ Wychavon District Council. 

Land to the South of the City of Worcester, Bath Road, Broomhall, Worcestershire 

 

Relevant Wards: Kempsey (MHDC), Norton Juxta Kempsey (WDC) and 
St Peters (Worcester City Council) 
 
 

Portfolio Holder (MHDC): Councillor David Harrison 
 
 

Head of Service: Holly Jones, Director of Planning & Infrastructure 
 
 

Contact Officer: Duncan Rudge, Head of Planning Services 
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(If you have any queries or questions about the content of this report, please speak 
to the portfolio holder or contact officer in advance of the meeting.) 
 

1. Purpose and Summary 

1.1 Worcestershire Acute Hospitals NHS Trust (hereafter referred to as the Trust) wrote 
to Malvern Hills District Council in January 2021, formally requesting again that the 
above outline planning application is subject to developer contributions towards 
acute healthcare service provision.  

1.2 The planning application referred to above has been considered by this Committee 
on two previous occasions, first on 7th March 2018 and again on 14th August 2019 to 
consider the original request from the Trust. This committee resolved to grant outline 
planning permission subject to the applicant entering into a necessary s106 legal 
agreement, but the decision has not yet been issued. This is due to protracted work 
associated with formulating and agreeing what is a very complex legal agreement.  
The drafting of the legal agreement is now at a very advanced stage, but the 
application is brought back to this committee after the council has sought external 
legal advice. This is necessary to ensure that the committee is aware that the Trust 
is requesting a lesser amount of funding from this development.  

1.3 In these circumstances the local planning authority is required to consider the latest 
request from the Trust before any decision is issued. The significance of the request, 
the delegations put in place by Worcester City and Wychavon District Councils and 
the scale of the proposals are such that it has been considered appropriate to 
formally refer consideration of the Trust’s revised request to the planning committees 
at each of the three south Worcestershire Councils. 

1.4 This report focusses on the consideration of the Trust’s revised request for financial 
contributions. However, as the decision has not been issued, the Committee is, if it 
so wishes, at liberty to consider any aspect of the application and insofar as the 
overall package of s106 developer contributions is concerned, needs to do this 
before arriving at a decision on what financial contributions and obligations such as 
those relating to affordable housing, should be sought, still having regard to 
development viability and deliverability. However, the Committee is reminded that 
the earlier resolution to approve, subject to a legal agreement, represents the 
culmination of many years work and negotiations, as well as considerable post 
committee work, undertaken to advance the necessary legal agreement to the point 
that the outline planning permission is capable of being issued in the near future. 

1.5 The original officer report for planning application 13/00656/OUT can be viewed at: 

13/00656/OUT https://plan.malvernhills.gov.uk/plandisp.aspx?recno=66004 

The Committee should note that since the Trust’s original representation requesting 
developer contributions relating to applications forming part of the Worcester South 
(SWDP 45/1) and Worcester West (SWDP 45/2) urban extensions, the following 
outline planning permissions have been granted and these decisions have not been 
challenged by the Trust even though the contributions they sought were not secured. 

13/01617/OUT - Outline application with all matters reserved except for access, for a 
mixed use development comprising residential development up to 255 dwellings, 

https://plan.malvernhills.gov.uk/plandisp.aspx?recno=66004
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employment (B1) (b and c), B2 and/or B8, access, footpath, cycleways and highway 
infrastructure, pedestrian / cycle bridge over A4440, public open space, landscaping 
and associated development and drainage. Land north of Taylors Lane, adjacent the 
A4440 Broomhall Way 

https://plan.malvernhills.gov.uk/plandisp.aspx?recno=67346 

16/01168/OUT – Outline application with all matters except access reserved, for the 
development of up to 1,400 new homes; formation of new means of access onto 
Martley Road and Oldbury Road; the laying out of areas of formal and informal open 
space; habitat creation; drainage infrastructure; pedestrian and cycle links including 
diversion of public rights of way; and other associated infrastructure. Land North of 
Oldbury Road and South of Martley Road, Lower Broadheath. 

https://plan.malvernhills.gov.uk/plandisp.aspx?recno=74008 

15/01419/OUT – Outline application with all matters reserved (except points of 
access) for an urban extension to Worcester of up to 965 dwellings; employment 
uses (up to 23,000 sq.m of B1a, B1b and B1c); mixed use local centre [with up to 
3,000 sq.m of floor space (GEA) in use classes: A1 retail (not exceeding 1,500 sq. 
m), financial services (A2), restaurants, pubs and takeaways (A3, A4, A5), business 
uses (B1a and b); plus (in addition) residential uses (C3)]; community uses (including 
non-residential institutions and health centre (D1); leisure uses (D2); C2 residential 
care home; access from Bromyard Road and Oldbury Road; two form entry primary 
school (including pre-school); green infrastructure including open space; sports and 
recreation facilities including children's play; sustainable drainage; landscaping; 
infrastructure (including highways, services, cycle and pedestrian routes); the 
diversion of public rights of way; travellers pitches (up to 10 pitches); car parking for 
all uses; demolition, and engineering works (including ground remodelling). Land At 
(Os 8202 5595 West Of Worcester) Martley Road, Lower Broadheath. 

https://plan.malvernhills.gov.uk/plandisp.aspx?recno=71868 

1.6 The latest letter from the Trust requesting financial contributions towards acute 
health services is attached as appendix 1 to this report. 

1.7 The Trust continues to assert that this development will have a detrimental impact on 
the Trust’s ability to continue to deliver services within required quality standards and 
timeframes without appropriate financial contributions. The Trust says that the 
developer contribution is being sought not to support a government body but rather 
to enable the Trust to provide services needed by the residents of the new 
development. 

1.8 The Trust says that the funding they are requesting from the developer cannot be 
sourced from elsewhere and without contributions to maintain the delivery of health 
care services at the required quality standard and to secure adequate health care for 
the locality. The proposed development will put too much strain on the said 
infrastructure, putting people at significant risk and the development imposes an 
additional demand on existing over-burdened acute healthcare services and failure 
to make the requested level of healthcare provision will detrimentally affect safety 
and care quality for both the new and existing local population. This, the Trust says 
will mean that patients will receive substandard care, resulting in poorer health 
outcomes and pro-longed health problems, there will be a dramatic reduction in 

https://plan.malvernhills.gov.uk/plandisp.aspx?recno=67346
https://plan.malvernhills.gov.uk/plandisp.aspx?recno=74008
https://plan.malvernhills.gov.uk/plandisp.aspx?recno=71868
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safety and quality as the Trust will be forced to operate over available capacity as 
the Trust is unable to refuse care to emergency patients. There will also be 
increased waiting times for planned operations and patients will be at risk of multiple 
cancellations. 

1.9 As planning application 13/00656/OUT includes land within Malvern Hills district, 
Wychavon district and the City of Worcester the application has previously been 
reported to the relevant Planning Committee at all three Councils. Wychavon and 
Worcester City Councils both agreed previously with Malvern Hills District Council’s 
recommendations on the application and agreed that Malvern Hills District Council 
should issue an outline planning approval on behalf of all three councils (subject to 
the applicant entering into a s106 legal agreement). However, both Councils in 
granting delegation to Malvern Hills District Council required that they should be 
consulted upon ‘any major changes that in the opinion of the Head of Housing and 
Planning Services (now Director of Planning & Infrastructure) raise issues not 
already covered in the report to Malvern Hills District Council’s Northern Area 
Committee on 7th March 2018. Wychavon District Council and Worcester City 
Council also agreed with the recommendation of Malvern Hills District Council not to 
seek acute healthcare contributions. It is the opinion of the Director of Planning and 
Infrastructure that the Trust’s revised request represents a major issue not 
addressed by the 2018 report and given the reduction in the amount now sought by 
the Trust, is capable of affecting the planning balance and the overall package of 
s106 obligations required of the development. Wychavon District Council will 
consider this matter at their planning committee meeting on 14th October 2021 and 
Worcester City Council, at their planning committee meeting on 28th October.  

1.10 This report also addresses a number of other matters. These include the affordable 
housing provision, the drafting of the s106 legal agreement to allow funding towards 
secondary education infrastructure to be directed towards expansion of existing 
secondary schools and/or the creation of a new secondary school as well as a 
number of updates and amendments to planning conditions, necessary to ensure the 
efficient delivery of the development and to take into account changes in 
circumstances since the application was originally reported to this committee. 

2. Recommendations 

2.1 The request for financial contributions towards acute health services in 
respect of planning application 13/00656/OUT has been considered and noted 
as something capable of being a relevant material consideration. However, the 
local planning authority does not agree to secure the contribution as the 
application has been subject to detailed investigation with respect to viability 
and the local planning authority is satisfied that the financial requests made by 
the Worcestershire Acute Hospitals NHS Trust (in whole or part) could only be 
accommodated through the re-opening of already accepted financial 
appraisals and at the expense or reduction of the provision of other 
infrastructure considered critical to the delivery of sustainable development, 
including the provision of much needed affordable housing.  

2.2 The Council is not persuaded that the Trust’s request fully meets the tests set 
out in Regulation 122(2) of the Community Infrastructure Levy (CIL) 
Regulations 2010, having regard to the Inspector’s decision and Secretary of 
State decision on the Wolborough Barton, Newton Abbott, Devon appeal 
decision and the more recent Claphill Lane, Rushwick appeal decision both of 
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which are capable of being a material consideration. Even if the Council was to 
be persuaded that the request is CIL Regulation 122(2) compliant and/or 
compliance is confirmed by the Courts, the Council considers that the 
previously approved s106 Heads of Terms are still the most appropriate in this 
case and affordable housing should not be reduced below 20%.  

2.3 In accordance with the decisions made by the planning committees at the 
three south Worcestershire councils in 2019, the section 106 agreement 
associated with application 13/00656/OUT does not include reference to a 
Deferred Contingent Obligation review mechanism on the basis that affordable 
housing provision at 20% is agreed as the maximum reasonable level of 
affordable housing across the whole development, not just the initial phase. 

2.4 To approve the amended list of planning conditions at Appendix 2 and the 
S106 Heads of Terms at Appendix 3 and to authorise the Director of Planning 
and Infrastructure to grant outline planning permission in consultation with 
the local ward members, subject to the completion of the s106 legal agreement 
and any further minor amendments to the drafting that may be necessary. 

2.5 Wychavon District Council and Worcester City Council are invited to consider 
the Worcestershire Acute Hospitals NHS Trust’s revised request with respect 
to planning application 13/00656/OUT and to confirm whether they are in 
agreement with proceeding on the basis of recommendations 2.1, 2.2, 2.3 and 
2.4 above and for Malvern Hills District Council to issue outline planning 
permission once the s106 legal agreement has been completed. 

 

 

3. Background 

3.1 This committee considered the above application in 2018 and again in 2019 and was 
minded to approve the proposals, subject to the applicant agreeing to enter into a 
legal agreement necessary to deliver essential infrastructure and other obligations 
associated with the proposals. 

3.2 At the time the application was first considered by the Committee no request had 
been received from the Trust for financial contributions towards acute health services 
and therefore this was not fed into the financial viability assessments undertaken by 
the applicant’s viability consultant and the consultant acting for the Council.  

3.3 The Trust submitted its original request for financial contributions in January 2019 
and this was for £3,357,949.00. The Trust has since revised its methodology and 
submitted a revised request for funding in January 2021, seeking £1,839,839.06 

3.4 No advance notice was given by the Trust that the original request was being 
formulated and they would be submitting this after the application had been formally 
considered by the three south Worcestershire councils planning committees. 
Similarly, your officers were not aware that the Trust intended to submit a revised 
request this late in the decision-making process and after the south Worcestershire 
councils had expressly considered the previous request. The Councils had set aside 
any reasons not to seek the contribution relating to the Community Infrastructure 
Levy (CIL) Regulations and had decided that the contribution should not be sought 
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on development viability grounds and the need to deliver at least 20% affordable 
housing. Nevertheless, this remains something that is capable of being a material 
consideration. The timing of the requests is not material, albeit very unhelpful. 

3.5 Given the significance of the sum requested, even using the Trust’s revised 
methodology, your officers have again considered this matter very carefully because 
various appeal decisions relating to other parts of the Country, have found for and 
against the principle of securing s106 funding towards acute healthcare services 
albeit not all applicants have contested the requests and not all of the appeals the 
Trust has drawn to the council’s attention to have involved testing evidence and 
arguments at a public inquiry. Of the appeal decisions that have found the requests 
to not be in accordance with Regulation 122(2) of the Community Infrastructure Levy 
Regulations 2010 (as amended), there are two that your officers have attributed 
significant weight. The first is where the relevant Acute Hospitals Trust challenged an 
appeal decision and a decision of the Secretary of State after calling in an appeal 
relating to Wolborough Barton, Newton Abbot, Devon (appeal ref 3205558).     

3.6 In the decision letter at paragraph 46 the Secretary of State decided: 

“A planning obligation was sought by the Torbay and South Devon NHS 
Foundation Trust (IR321), to mitigate the short-term impact of the 
additional residents on healthcare services (IR323; IR355). The 
Secretary of State has carefully considered the Inspector’s analysis of 
this obligation at IR322-353, and her conclusions at IR354-365. For the 
reasons given there, the Secretary of State agrees with the Inspector 
that in the circumstances of a ‘known’ development within an adopted 
Development Plan document which had been the subject of 
consultation with relevant health providers at the time of production, it 
cannot be justified to require a developer to plug a gap in funding 
essentially to pay staff wages, which is brought to the appeal at the 
eleventh hour, even though that may, in part, be due to some element 
of new population which may move into the Newton Abbot area as a 
result of the building of the new homes (IR361). For this reason, he 
considers that the provision obligation fails to meet the tests of 
Regulation 122 of the Community Infrastructure Levy Regulations 2010 
(as amended) and is not therefore enforceable.”  

3.7 Your officers were made aware that the NHS Trust in that case issued a challenge to 
the appeal decision in the High Court (case ref CO/2448/2020) and judgement has 
now been given (Abbotskerswell PC v SSHCLG [2021] EWHC 555 (Admin) (11 
March 2021). Having made enquiries about the outcome, all we were able to 
establish is that the matter was “settled” out of court. The Worcestershire Acute 
Hospitals NHS Trust solicitor was asked about this as it is understood that they also 
represented the Torbay and South Devon Trust. They advised that the Inspector and 
subsequently the Secretary of State, made an incorrect assumption that somehow 
during the local plan process the NHS can take into consideration the local plans 
and work it into the NHS funding. This is and was factually incorrect they say. There 
is no mechanism for the NHS to subsidise the developer for the impact that the 
development creates. Secondly, they say that the Inspector and Secretary of State 
thought that there was a lag in the funding when, in fact, the evidence before her 
was clearly a gap with a long-term impact. 

3.8 The Challenge in relation to the Wolborough Barton appeal never reached the final 
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hearing as the parties settled the case. Unfortunately for the south Worcestershire 
councils, this judgement and the explanations we have been given did not provide 
the clarification we were hoping it would. The claim was eventually “discontinued” (by 
Consent Order) in February 2021 with all parties bearing their own costs and the 
developer having entered into an agreement to provide “a” contribution towards the 
provision of healthcare services.  It is assumed that this is outside of any s106 
agreement. We do not know why the Secretary of State decided to agree to the 
terms of the discontinuance.  If the Secretary of State had accepted that he acted 
unlawfully, then the remedy would have been a quashing order by consent not 
discontinuance. 

3.9 Given the complexities of this issue officers sought counsel’s opinion regarding the 
ongoing legal basis for the request and how this latest request should be handled, 
the Council still needed to reach a view on whether the contribution over and above 
that indicated by the government’s National Tariff funding formula is “fairly” related to 
the development, and “necessary” to make the development acceptable in planning 
terms. 

Analysis 

3.10 It is an established element of the national planning system that developers have a 
part to play in the delivery of public service infrastructure and facilities. In accordance 
with national planning policy, need is generally assessed through the plan making 
process and its delivery and the need for financial contributions towards it, is 
invariably the subject of local plan policy, whether in general or on a site-specific 
basis. 

3.11 Developers have delivered school premises and/ or health centres as part of large 
schemes, and/ or made land or financial contributions towards new, or for the 
expansion of existing premises. However, in the main, contributions both nationally 
and locally have been in the form of land or the physical fabric of the infrastructure or 
service, rather than revenue costs associated with the delivery of the service. The 
latter with respect to public services has traditionally been regarded as matters to be 
funded through a central government funding formula, but this is not to say that it 
cannot be lawful to secure such funding. 

3.12 The Trust contends that the current central government funding formula for acute 
services does not fully fund demand for services associated with population growth 
arising from new housing development in its first year and this, with respect to 
continuing housing growth, creates a sustained rolling revenue budget deficit (a gap, 
not a lag in funding) as the Acute Trust has no option other than to provide services 
to meet any increased demand arising from increases in its catchment area 
population. The Trust has also pointed to some appeal decisions where revenue 
funding of the type now sought has been found to be reasonable and required to 
make development acceptable in planning terms. Some, but not all of those appeal 
decisions, were uncontested so the weight to be attributed to them does vary. 

3.13 The Trust seeks a contribution from developers in respect of this revenue funding 
gap.  It is not a request for funding for infrastructure that would be funded by 
Community Infrastructure Levy (CIL) (so there is no question of ‘double dipping’ in 
the context of the current South Worcestershire CIL Charging Schedule arising, that 
would be prohibited under Reg 123(2)).  Other parts of the NHS are responsible for 
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requesting infrastructure contributions.  

3.14 The Trust has advanced a methodology for calculating financial contributions 
towards revenue funding of acute health services. The specifics of the methodology 
have been the subject of on-going discussion with the Trust and its legal advisers 
and your officers have remained unconvinced that the Trust has adequately 
evidenced that all components of the calculated need are appropriate or relevant in 
formulating a contribution request. With regard to how service providers are funded, 
the NHS operates a “managed market” with a measure of competition between 
providers. Pricing of NHS Contracts is governed by rules in Chapter 4 of Health and 
Social Care Act 2012 and was originally a “Payment by Results” (PbR) approach 
based on the principle that money followed the patient, every patient who attended A 
& E for example attracted a fee – and the total payable under the CCG/Trust 
contract was an amalgamation of individual treatment fees. The fees for individual 
episodes of treatment are set out in the National Tariff. The key point is that for a 
service provider operating PbR there can, by definition, be no “NHS funding gap” 
and this immediately calls into question whether a financial contribution under s106 
is necessary. It is extremely difficult for a local planning authority to forensically 
examine and fully understand the funding arrangements for a specific Trust, but your 
officers are of the view that either a funding gap does not exist or that it only exists 
because legal requirements and common NHS practice are allowed to part 
company. If the legal rules are followed, there should be no NHS gap for predictable 
increases in demand. Arguably there is nothing in planning more predictable than a 
site specific allocation in an adopted Development Plan. 

3.15 For planned large scale developments: 

 CCGs are funded for extra patients arising from predicted population flows 
because planned population increases are included in ONS projections 

 Trusts are funded partly by block payments under CCG/NHSE contracts 
where the rules require a fair price to be paid for the projected number of 
patients – so there should be no funding gap 

 Extra funds a developer provides may end up reducing the need for central 
subsidy and not benefit patients at the particular Trust, notwithstanding 
assurances that the Trust provides regarding monitoring spending of any 
s106 derived funds. 

3.16 Notwithstanding any arguments over whether a funding gap exists in the real world 
and on-going discussion regarding the methodology employed by the Trust, the 
requests still need to be considered in the context of reaching an overall planning 
judgement over obligations necessary to make these proposals, as part of the South 
Worcester urban extension (SWDP 45/1), acceptable in planning terms and having 
regard to the viability and deliverability of the proposals.  

3.17 Whilst the Trust is not prevented from making a request for contributions very late in 
the application process, it is important to note that no specific requests or 
methodology for making requests were identified when the strategic urban 
extensions were proposed through formulation stages or during the examination of 
the South Worcestershire Development Plan. The consultation process for the 
SWDP and related Infrastructure Delivery Plan (IDP) did however, identify a number 
of non-health site specific infrastructure requirements which were enshrined in the 
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adopted SWDP or were fed into relevant negotiations when the above planning 
applications were received. Consequently, there is no specific SWDP policy 
requirement associated with the Trust’s specific requests relating to acute healthcare 
services. 

3.18 This is important to note because in an appeal made by Lioncourt Strategic Land 
relating to a site off Claphill Lane, Rushwick (ref.3267054), the Trust made 
representations requesting developer contributions towards the provision of or 
improvement of medical services and appeared at the public inquiry to give 
evidence. The Trust’s request was resisted by both the appellant and the council.  In 
this appeal, the council and the appellant argued that the contribution would not 
meet the tests set out in para.57 of the Framework and Regulation 122(2) of the 
Community Infrastructure Regulations 2010 (as amended).  

3.19 In the Rushwick appeal it was stated by the Trust that there is a threshold of 15 
dwellings, above which they seek a contribution, but the Trust’s representative 
conceded that this is an arbitrary figure, having not been through any public 
consultation. The Inspector opined that there is therefore no clear basis for the 
threshold or a point at which seeking the contribution becomes clear and justifiable. 
Furthermore, he observed that there is no agreement on this for the purposes of 
setting development plan policy on this matter. This, the Inspector said, would be 
contrary to guidance in the Planning Practice Guidance (PPG) which states amongst 
other things, that policies for planning obligations should be set out in plans and 
examined in public and that policy requirements should be clear so that they can be 
accurately accounted for in the price paid for land for example. The PPG also 
highlights that local communities should be involved in the setting of policies for 
contributions expected from development and this has not happened in this case.   

3.20 The Inspector concluded, albeit in the particular circumstances of the Rushwick 
appeal case, that there was no clear justification for the NHS contribution and that 
the request failed to meet the tests set out in Reg. 122(2) of the CIL Regulations, 
particularly in terms of not being necessary to make the development acceptable in 
planning terms and not being directly related to the development. Although the 
committee will appreciate that all applications/appeals must be considered on their 
own merits, with regard to the matter of principle, this appeal is in relation to a major 
development in south Worcestershire and should be attributed significant weight in 
the consideration of application 13/00656/OUT, although that weight should be 
tempered slightly by the fact that the solicitors acting for the Worcestershire Acute 
Hospitals NHS Trust gave notice to the district council by letter dated 1st October 
2021 that the Trust has instructed them to file papers at the High Court to challenge 
the decision of the Secretary of State for Housing, Communities and Local 
Government, to grant planning permission at Land off Claphill Lane, Rushwick, 
under s288 of the Town & Country Planning Act 1990 (as amended). 

3.21 On the basis of the extensive negotiations over a number of years and having regard 
to development viability the application has been recommended for approval with an 
accepted reduction in financial and other obligations as follows: 

13/00656/OUT: (reduction of £607,126 and affordable housing reduced to 20% from 
40%* - this being 20% across the whole development. 

*with respect to affordable housing the councils also accepted an adjusted mix of 
affordable housing with respect social rented housing and shared ownership 
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housing.  

3.22 In accordance with the ‘planning balance’ and priorities of the Local Planning 
Authorities, in general 100% of highway and education infrastructure is to be funded 
by developer contributions.  

3.23 Officers have not requested that negotiations over an accepted viability position is 
re-opened with the applicant as the three councils have already accepted that the 
proposals are unable to meet all of the infrastructure requirements that potentially fall 
to them and accommodating the Trust’s request could only be achieved (in whole or 
part) at the expense of other essential infrastructure or affordable housing 
considered necessary in the judgement of the local planning authorities to date, to 
make the proposals acceptable in planning terms. The latest request from the Trust, 
if acceded to, would necessitate disturbing the planning balances and priorities 
previously reached. 

3.24 Members need to consider whether the request received in January 2021 for 
£1,839,839.06 for acute healthcare revenue funding is in respect of potential 
impacts, of a higher priority than the impacts currently proposed to be mitigated by 
s106 contributions or whether even further reductions in affordable housing delivery 
should be accepted in order to allow NHS contributions to be made, notwithstanding 
your officers advice and concerns on compliance with the CIL Regulations, without 
disturbing the viability of the proposed development and rendering it undeliverable. 

3.25 Notwithstanding the concerns your officers have raised regarding the Trusts request 
not being CIL Regulation compliant, officers have considered this issue and have 
concluded: 

 Highways infrastructure should continue to be a priority for developer funding as 
previously agreed because the County Highway Authority has already forward 
funded elements of off-site highways infrastructure and this is necessary to 
mitigate the impact of the developments, avoid a severe residual cumulative 
impact on the road network and comply with specific requirements of 
SWDP45/1. The urban extensions are not CIL liable other than in respect of 
retail development.  

 Education infrastructure should continue to be a priority for developer funding as 
previously agreed because the provision of a new primary school is a critical 
physical element of the urban extension in terms of place making, reducing the 
need to travel and ensuring compliance with specific requirements of SWDP45/1 
and secondary education contributions are required to ensure that the 
necessary physical infrastructure is in place as houses are occupied and in 
accordance with the Council’s Developer Contributions SPD.   

 The need for affordable housing remains acute. The south Worcestershire 
councils have already accepted a 50% reduction in the level of affordable 
housing expected on the urban extensions compared to the level referred to in 
SWDP 45/1 and the level of development that is likely to come forward over the 
remainder of the plan period (2021 to 2030) is unlikely to satisfy the identified 
need. Therefore, it is not recommended that affordable housing delivery be 
reduced below 20%. If the Trust’s latest request was secured, this could be 
expected to reduce affordable housing by around 2.5%. 
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 The nature and merits of the Trust’s requests have not been considered through 
the plan-making process which is the most appropriate forum for these matters 
to be assessed. In the Claphill Lane, Rushwick appeal the Inspector stresses 
why this is important and references the PPG. 

3.26 With regard to the impact of the development on health-related infrastructure and 
services, whilst the development may not contribute toward acute healthcare service 
provision in the way that the Trust would wish, it is important for members to note 
that the s106 agreement will secure some new healthcare infrastructure, to mitigate 
some impacts of the development. The s106 legal agreement will secure a serviced 
plot (subject to an option arrangement between NHS Property Services and the 
applicant) of 0.4ha to accommodate a four GP practice, to be located within the new 
Local Centre.  Prior to the occupation of the 900th dwelling, a Healthcare 
contribution of £1,720,000.00 will fall due. This is to fund site acquisition and 
construction and/or extension, expansion or enhancement of up to ten existing GP 
surgeries serving the development.  

3.27 With respect to viability assessment of the above application, although very 
extensive and comprehensive negotiations took place between the councils and the 
applicant, it was not possible for the councils and the applicant to agree all inputs to 
the financial appraisal. However, based on the advice of specialist consultants the 
councils were satisfied that the proposal could not meet all the financial contributions 
identified and only 20% affordable housing could be achieved. Whilst the viability 
assessment has not been reopened, your officers have sought further specialist 
advice from viability consultants and any increase in residential sales values for 
example, is expected to be more than off-set by increases in costs, particularly 
building costs, such that overall viability would not have significantly changed since 
the committee last considered the application. 

3.28 Should the committee disagree with the officer recommendations and wish to agree 
to the Trust’s requests (in whole or part) it will be necessary to: 

 Formally advise the applicant that the councils cannot issue the decision on the 
basis of the Heads of Terms previously agreed and of the need to formally re-
open negotiations over the financial appraisal. 

 Fully test all aspects of the Acute Trust’s requests in terms of its latest 
methodology, including: 

o Determining whether all projected service users are new to the Trust’s 
catchment area for services and facilities; 

o Migration assumptions; 

o Whether assumptions arising from future affordable housing provision are 
correct (given that majority of occupants will be drawn from waiting lists in 
Worcester City and Malvern Hills); 

o Demographic and household size assumptions; and 

o If a funding gap exists, the true extent of that gap. 

3.29 Whilst the following have no direct bearing on the merits or otherwise of the Trust’s 
requests, officers would highlight the potential consequences of undertaking the 
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assessment and further work set out above. 

 It would result in a significant delay and uncertainty with respect to the issuing of 
the outline planning permission;  

 Cause delay to the delivery of completed dwellings on the south of Worcester 
urban extension with significant implications for the councils housing land supply 
(HLS) and Housing Delivery Test (HDT); 

 There is a risk that the applicants may decide that to appeal against non-
determination represents a preferable course of action to address the 
uncertainty referred to above (at which point the delivery of those infrastructure 
elements already identified in the heads of terms cannot be assured); 

 It would be necessary to re-consult those infrastructure providers currently 
expecting to benefit from negotiated developer contributions, to determine the 
implications of reduced infrastructure contributions and whether they can 
continue to support the proposals in the light of potentially reduced contributions;   

 Potentially reduce affordable housing provision below 20% (deemed to be a 
significant threshold given the strategic nature of the urban extension); 

 It will require the LPA to re-open negotiations with the applicant over the content 
of the existing viability assessments with associated uncertainty over already 
agreed costs and inputs (this process will also involve significant cost with 
respect to engaging specialist advice). 

Affordable Housing Provision 

3.30 The supporting text (Reasoned Justification - paragraph 5) to adopted Policy SWDP 
15 (Meeting affordable housing needs) sets out that where proposals due to viability 
considerations do not provide the required percentage of affordable housing the LPA 
may make arrangements for Deferred Contingent Obligations to be put in place. 
These obligations enable the viability of a given scheme to be re-appraised at a 
given point in time or once a particular phase of a development has been completed. 
In such circumstances it is envisaged that more will be known about the economic 
performance and potential of the proposed development as well as costs. 

3.31 Given the scale and significance of the strategic urban extensions at Worcester it 
was initially considered appropriate to make reference to Deferred Contingent 
Obligations as it was not possible to reach 40% affordable housing on these sites. 
The original Heads of Terms for application 13/00656/OUT included reference to the 
requirement for the applicant to agree to such obligations. 

3.32 However, with respect to 16/01168/OUT and 15/01419/OUT for the Worcester West 
urban extension, and 13/01617/OUT for the south of Worcester urban extension, on 
the advice of specialist consultants it was considered appropriate to accept 20% 
affordable housing on these applications without reference to a Deferred Contingent 
Obligation in the associated legal agreements. This in effect secures the future 
delivery of 20% affordable housing across the development site (not just initial 
phases) and removes some uncertainty for both the applicant and the Local 
Planning Authorities. 
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3.33 To do otherwise for the outline application submitted by Welbeck Strategic Land 
would establish an inconsistency. On 17th April 2019, Welbeck Strategic Land LLP 
(the applicant 13/00656/OUT) wrote to the District Council setting out a proposal that 
the associated legal agreement be drafted on the basis of 20% affordable housing 
across the entire proposal as opposed to 20% affordable housing on Phase 1 only, 
with any further affordable housing provision beyond Phase 1 to be subject to a 
further viability appraisal. This was agreed by all three south Worcestershire councils 
in 2019. 

3.34 Officers referred this revised position to the specialist consultants responsible for 
providing advice to the council on the application and their advice is that, based 
upon the known infrastructure demands placed on application 13/00656/OUT, 
development value and costs, 20% affordable housing across the entire scheme 
could be accepted as the maximum reasonable level of affordable housing. 

3.35 The South Worcestershire Strategic Housing Market Assessment (SHMA) (Arc4, 
2019) provides a useful insight into the housing market and affordability issues which 
are being faced by residents of the district and the City. The SHMA indicates a 
minimum net imbalance of 72 affordable dwellings each year over the next five years 
across Malvern Hills District and the Housing For You register is showing that there 
are 1667 households registered with a banding which indicates that they have a 
local connection to the district. 

3.36 House prices in Worcester City remain consistently higher than those for the West 
Midlands region and nationally across England and are in the upper quartile of 
values. The local property market is buoyant, and growth has been fuelled by the 
popularity of Worcester as a place to live, expansion of the University of Worcester 
and development of employment opportunities in the City. Therefore, when taking 
account of average earnings, Worcester City is one of the least affordable places to 
buy property both regionally and nationally. Many people on average or lower 
quartile incomes are also being priced out of privately rented accommodation in the 
City. The latest analysis of the Housing For You register, shows that over 3,000 
applicants are registered with a preference for housing in Worcester. There is a net 
imbalance of 374 affordable dwellings each year over the next five years across 
Worcester City. 

3.37 On this basis, your officers recommend that the affordable housing element of the 
package of s106 obligations, should not be reduced below 20% and greater certainty 
secured by not requiring a Deferred Contingent Obligation.  

3.38 For all details associated with other aspects of the proposed development the 
Committee is referred to the original reports, update sheets and minutes using the 
link identified in paragraph 1.5 above. 

Planning Conditions 

3.39 It has been necessary to update certain conditions since this planning application 
was last reported to the committee.  

 Condition 2 is amended to refer to an amended Public Open Space (POS) 
Parameter Plan to remove an area of common land from the POS area. The 
common land is outside the applicant’s land promotion agreements and is 
subject to common grazing rights. In addition, a small area of woodland has 
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been removed that is to be retained by the current landowner but will still 
contribute to green infrastructure within what is known as Plot 32 (land to the 
west of the A38). 

 Condition 4 is amended to provide clarity re phasing.  

 Condition 5 is amended to cross reference with condition 6 

 Condition 15 is amended to also make reference to a full application and 
provide flexibility 

 Condition 20 is amended to bring it up to date re changes to the Use 
Classes Order, particularly the introduction of Class E commercial, business 
and service uses. It has also been necessary to amend the description of 
development to take account of the changes coming into force through the 
Town and country Planning (Use Classes) (Amendment) (England) 
regulations 2020 and amendments to the Town and Country Planning 
(General Permitted Development) (England) Order 2015.  

 Condition 23 is amended to include the correct reference to condition 21 

 Condition 24 is amended to refer to phasing and cross reference with 
condition 21. 

 Condition 26 is amended to include “unless otherwise agreed in writing by 
the LPA” because the surface water bypass infrastructure may not be 
entirely within the highway/publicly maintained land where is passes under 
the A38, through Plot 32 and connects to the River Severn. 

 Condition 35 is amended to allow flexibility as the site is built out and not 
completely prohibit construction traffic from using Taylors Lane. This will 
allow construction traffic routing for temporary periods relating to phases of 
the development closest to Taylors Lane, together with the use of haul 
roads. 

An updated list of conditions is attached at Appendix 2 

S106 Legal Agreement 

3.40 Similarly, it is necessary to advise members of the committee of changes to the s106 
legal agreement, since the original Heads of Terms were agreed. An updated Heads 
of Terms that reflects the latest drafting of the agreement, as agreed between your 
officers, the applicant, representatives for the landowners and other interested 
parties, is attached at Appendix 3. 

Other Matters 

3.41 Since the application was reported to committee in 2018, Norton juxta Kempsey 
Parish Council has published a Neighbourhood Plan and this is the subject of a 
referendum on 28th October 2021. It is not considered that the Neighbourhood Plan 
has any significant effect on the consideration of this outline planning application in 
terms of the principle of development and consideration of the application against 
policy SWDP45/1. 
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3.42 The committee report published in 2018 refers to the National Planning Policy 
Framework (the Framework) that was in force at the time. Since then, the 
Framework has been amended and the latest version was published in July of this 
year. Having regard to the changes in national planning policy, set out in the latest 
version of the Framework with for example a greater emphasis on design quality, it 
is not considered that this raises any new material considerations that would change 
the original or latest recommendation on this application, the weight to be attributed 
to the Development Plan or the overall planning balance leading to a grant of outline 
planning permission. 

Conclusion 

3.43 Overall, your officers are still concerned as to whether the request for developer 
contributions towards acute healthcare services is compliant with Regulation 122(2) 
of the Community Infrastructure Levy Regulations 2010 (as amended), however 
even if the request were to be compliant, following a detailed assessment of 
development viability, the development is unable to make the requested contribution 
as well as funding the infrastructure requirements listed in Appendix 3 and delivering 
at least 20% affordable housing across the whole development.  

3.44 The application has been considered against relevant national and local planning 
policy and is still considered to be broadly in accordance with the Framework and 
the Development Plan.  The proposal takes forward the SWDP strategic allocation 
SWDP 45/1 and therefore represents a significant contribution towards 
implementing the Plan and delivering much needed housing, including affordable 
housing, will provide significant economic development opportunities and jobs, as 
well as other social and environmental benefits. The proposals accord with the 
strategy and objectives of the SWDP. The proposals are subject to development 
viability considerations but are largely policy compliant. The extensive benefits of the 
development are not significantly and demonstrably outweighed by the adverse 
impacts and overall, the proposals are still considered to represent sustainable 
development. 

 

Appendices 
 

1. Worcestershire Acute Hospitals NHS Trust representation dated 14 January 2021 
(Parts 1 and 2) 

2. Amended list of planning conditions 

3.  Amended s106 Heads of Terms. 

 
 
 


